Rule of Law

By J. Kenneth Blackwell

and many factors have contributed to its success. Some cred-

it our unparalleled university system. Others note our vast natural
resources. Many reference the fact that our melting-pot culture tends to
attract people willing to work from all over the globe, who then bring new
perspectives and approaches to augment our own. All of these are rea-
sons for American success.

g merica is the most prosperous society in the history of mankind,

But none is more important than America’s respect for the rule of law.
Not only American politics but also the American way of life could hinge on
the fate of this concept.

Rule of law, as traditionally understood, is now being threatened. If
Americans wish to see a return to prosperity, we must demand public
policy that upholds the rule of law when it comes to property and business
and hold elected officials accountable not only to deliver such policy but
also to submit to the rule of law as well.

We are a nation of laws, not of men. We do not have one set of laws for
the people and another for the elites. In the United States, every person,
including the President, is required to obey the law. The U.S. Supreme
Court building has the words “Equal Justice Under Law” carved into its
massive fagade. These words remind us of the truth that whether you are
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rich or poor, man or woman, young or old, in America we all live equally
under the protection of our laws.

The Founders, however inconsistent they may have been in implement-
ing it, rightly saw that justice requires our equality before the law, because
each of us is created by God. More recently, however, we have become
aware of the way rule of law has contributed to our unprecedented eco-
nomic opportunity. In America, we all have the legal right to use all of our
God-given talents to pursue our dreams. We have the opportunity, protect-
ed by law, to work hard and enjoy the success that we earn as the fruits
of our labors. We know that if we work at a job we will receive our salary
or wages at the agreed-upon rate. We have the freedom to negotiate the
value of our skills and our labor. Our laws provide a degree of confidence
that the business we pursue is a legitimate enterprise, and employers have
confidence that they know the true identity of those working for them. The
rule of law makes it illegal to deny someone the opportunity to work on the
basis of their gender or skin color and allows businesses to freely compete
for customers and to pay competitive wages for good employees.

Rule of Law and Capitalism

The rule of law is essential to a sustainable capitalism. Capitalism re-
quires long-term agreements and contracts, which require predictability.
The law can’t change capriciously depending on who is in office. The right
kind of law requires all parties to a contract to fulfill their obligations or
provide adequate recompense for parties that have been wronged. These
laws encourage trade by instilling confidence in buyers that they will get
what they pay for and can be compensated if they do not receive it. The
law provides redress for people or organizations that suffer economic harm
from another party’s actions, whether willful or negligent.

Property laws need the same, long-term reliability. Our property laws
enforce the rights of ownership and proper use and enjoyment for all man-
ner of property, whether it be real estate, personal property, or intangibles
such as copyrights or intellectual property. It allows individuals and organi-
zations to make long-term economic plans, which typically produce more
wealth than short-term ventures. In recent years, economists such as Her-
nando de Soto have come to recognize the importance of these laws for
economic prosperity.’
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Another reason that the rule of law is necessary for capitalism is that it
drives capital formation. People can invest their money with confidence
that the government will not decide to take it away tomorrow. They are also
confident that the law will be on their side if the securities or other invest-
ments in which they place their money turn out to be fraudulent. Investors
derive comfort from the deterring effect that our criminal laws applied in
an even-handed manner by judges who are not corrupt and vigorously
enforced by police officers and federal agents who are likewise not corrupt
have on would-be criminals.

For these reasons, a country under the rule of law is a good place to
invest, and a promising environment in which to succeed. By maximizing
opportunity through the proper balance of good laws and sparse regula-
tions with personal liberty and individual choice, the rule of law facilitates
the creation and accumulation of wealth and financial security.

Rule of Law: A Concept in Jeopardy

However, these benefits provided by the rule of law are threatened by
various policies currently being enacted. The term “rule of law” is broader
than simply not violating specific statutes and regulations found on the
books. It also concerns changes in law and the politicizing of business and
economics.

The federal government is exploding, both in size and in scope. This
expansion entails a staggering increase in federal spending. That spending
is creating trillion-dollar-plus deficits for years to come that will bury not
only our children, but even our grandchildren under a mountain range of
debt. The government is indebting people who have not even been born
by spending wealth that has not even been created.

Spending vast sums of money that others must repay is not only im-
moral, it's bad economic policy. This debt discourages investment and
burdens economic activity by making it less likely that businesses will suc-
ceed over time. It also hampers commerce, as consumers have to divert
more of their hard-earned money to pay installments and interest on this
government debt. All this undermines the sense of confidence that the rule
of law provides.

By its very nature, government is inefficient, wasteful, and tends toward
corruption. It tends to be driven by the headlines of the day and the pas-
sions of the moment. Because of this, when government gets involved
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in business, it tends to replace a focus on long-term results with a focus
on short-term political gains. Profit incentives are supplanted by political
considerations. Uncounted sums are routinely wasted by government in a
manner that would never be tolerated in the private sector. And the lack of
profit incentives, protections from legal liability, and the anonymity of end-
less bureaucracies often lead to individuals acting to enrich themselves or
their friends, instead of investors. All too often, such behavior is also found
in some corporate cultures when those corporations are shielded from
failure by taxpayer bailouts or political entanglements.

The Role of Individual Responsibility

But this is not a conflict only between governments and corporations.
The rule of law cannot long be exercised nationally unless it is upheld indi-
vidually and culturally. The rule of law may be enforced most visibly by the
government, but it is first enforced in the self-restraint of individuals and
families. People tend to excuse behavior in others that they are willing to
tolerate in their own lives. The rule of law exists in a democratic republic
only to the degree that the voters demand it of their elected leaders and
shareholders demand it of their corporate executives. A morally corrupt
population will inevitably give rise to a corrupt polity.

We need to foster a culture of virtue and integrity. Hard work is a virtue.
Planning for the long term and providing for the financial stability of our chil-
dren is honorable. Beyond that, our word must once again be our bond.
Regardless of what laws are written on the books, contracts ultimately are
not much good without basic honesty. Our conscience and an awareness
that we all live our lives under the watchful eye of God, who will hold us
to account in this life or the next, must bear on our business dealings, our
work ethic when no one is looking, and our life choices.

We all understand that, rather than bringing prosperity, government in-
volvement in day-to-day business affairs is the route to economic stag-
nation and the loss of innovation and initiative. It is incompatible with the
freedom and rugged individualism that has made America great. It also
causes government to lose sight of its proper domestic role of promoting
prosperity by upholding the rule of law.

J. Kenneth Blackwell is a senior fellow at the Family Research Council and
the American Civil Rights Union.
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This article is an abridged version of J. Kenneth Blackwell “Rule of Law-
Economic Prosperity Requires the Rule of Law” Indivisible: Social and
Economic Foundations of American Liberty, (Washington D.C.: Heritage
Foundation, 2009), 17-20.

1. See, for example, de Soto’s The Mystery of Capital: Why Capitalism Triumphs
in the West and Fails Everywhere Else (New York: Basic Books, 2000).



